POLICY NOTE

The EU Conflict Minerals Regulation -

in the raw materials sector?

Karin Kiblbock

a trial run for responsible sourcing

Since 1 January 2021, companies importing certain minerals into the EU must ensure that their sourcing practices do not
contribute to conflict and human rights abuses. This ends the transitional period of the EU Conflict-Minerals Regulation
published in 2017, which for the first time introduces binding human rights due diligence requirements for companies in
the EU. However, the regulation’s scope is extremely limited. As such, its implementation can nonetheless be seen as a
trial run from which lessons can be derived for the introduction of more comprehensive regulations in the extractive sector
as well as for corporate due diligence in other sectors of the EU-economy.

Lack of supply chain transparency in the raw materials
sector and first initiatives

The increasing interconnectedness of global production pro-
cesses entails increasingly complex supply chains that are
often difficult to trace. At the same time, public awareness
regarding the responsibility of companies for their supply
chains has increased. This awareness is also a consequence
of numerous reports on negative social and environmental
impacts, for example, in raw material extraction or in the
production of electronic devices. In 2011, the UN Guiding
Principles on Business and Human Rights (UN 2011) es-
tablished the human rights responsibilities of companies for
their entire supply chain. Since then, numerous public and
private initiatives have been launched with the aim of in-
creasing the transparency of supply chains.

The mineral resources sector in particular is often linked to
particularly severe environmental and social impacts as well
as conflicts and human rights violations. In the early 2000s,
for example, mining of the minerals tantalum and tungsten
(essential for electronic devices) was an important source
of income for warring parties in the Democratic Republic of
Congo (DRCQ). Various reports and campaigns with slogans
such as ,No blood on my mobile led to the formulation of
various initiatives and regulations on so-called conflict min-
erals from 2010 onwards.

The core of these initiatives is the implementation of corpo-
rate due diligence through which companies should ensure
that in their raw material sourcing, they respect human rights
and do not contribute to conflicts. The generally accepted
basis for the implementation of due diligence obligations is
the OECD Due Diligence Guidance for Responsible Supply
Chains of Minerals from Conflict-Affected and High-Risk Ar-
eas. The guidance consists of a five-stage process by which
companies identify risks along their supply chains and subse-
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quently respond to them appropriately. The process includes
establishing an appropriate management system, conduct-
ing a risk assessment, implementing a risk strategy, an inde-
pendent audit, and specified reporting. The OECD guidance
refers to the entire supply chain, from the extraction of raw
materials to the final product, and to all minerals from conflict
and high-risk areas' (OECD 20186).

In 2012, the world's first law on conflict minerals came into
force in the USA (Dodd-Frank Act §1502). It currently cov-
ers the four raw materials tantalum, tungsten, tin and gold.
Companies listed on the US stock exchange have to dis-
close whether their products contain these raw materials
and whether they originate from the DRC or neighbouring
countries. If both apply, a report must be submitted to the
Security and Exchange Commission (SEC), documenting
the steps taken to minimise the risk that extraction of those
minerals contributes to conflict. As a consequence, regula-
tions such as concerning the certification of mines, were also
passed in the region covered by the 2012 US law (for details
see Kiiblbdck/Grohs 2017).

The US requirements also increased pressure on the Euro-
pean Union (EU) to take regulatory action. After three years
of controversial negotiations between the Commission, the
Parliament and the Council, the EU regulation was adopted
(EU 2017) laying down “supply chain due diligence obliga-
tions for Union importers of tin, tantalum and tungsten, their
ores, and gold originating from conflict-affected and high-
risk areas".

EU regulation with limited scope...

The aim of the EU Regulation is to limit the possibilities for
armed groups and security forces to trade in certain com-
modities. To achieve this goal, the regulation stipulates that
companies trading a certain minimum quantity of tantalum,
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tungsten, tin and gold must implement due diligence mea-
sures to avoid contributing to conflict. An important step is
to track whether the imported raw materials originate from
conflict and high-risk areas. To help with this, the regulation
provides for an annually updated list of such areas (CAH-
RAS list). This list was drawn up at the end of 2020 by a con-
sulting firm commissioned for this purpose and comprises
27 countries or specific regions in these countries.? The list
is explicitly only indicative, intended to assist the companies
in the fulfilment of their due diligence obligations. The exis-
tence of this list does not spare them from implementing risk
management strategies with regard to their sourcing of raw
materials from other areas.

The due diligence process is based on the OECD guidance.
However, it differs significantly from it in its scope:

m  Whereas the OECD guidance refers to all minerals that
contribute to the financing of conflicts, the EU regu-
lation — based on the US law — is limited to tantalum,
tungsten, tin and gold. In 2019, the import of the first
three minerals together amounted to merely 0.05 % of
the value and 0.003 % of the weight of all imports of
metal ores into the EU. Only the value of gold imports
account for a significant share (6 % of the import value
of metals) (UN Trade Data).

m The EU regulation, again in contrast to the OECD guid-
ance but also to the US law, only refers to the so-called
upstream sector, ie., importers of unprocessed ores or
their concentrates. Companies that import processed
products into the EU that contain the above-mentioned
raw materials — the multiple number of companies — are
not affected by the regulation.

m The Regulation only concerns Union importers whose
annual import volume exceeds certain thresholds. In to-
tal, the law aims for 95 % of the respective import vol-
umes into the EU to be covered.? Currently, the thresh-
old for gold is 100 kg per year. This means that a large
part of importers of gold are exempt from the regulation.

The limited scope means that across the EU only 600 to
1,000 companies are covered by the regulation. For Austria,
the competent authority assumes that around 15 companies
will exceed the thresholds for the four raw materials?®, for
Germany, the estimate is 200 companies®.

..and weak enforcement capabilities

The review of the company reports is carried out by the
respective national authorities. The EU regulation does not
allow for sanctions for inadequate implementation of the due
diligence obligations. This possibility will only be considered
when the regulation will be evaluated in 2023 (Nowrot 2018;
Okobiro 2020). Until then, enforcement of the regulation
is de facto impossible in the event of non-compliance with
the due diligence obligations. The Austrian and German
implementing law only provide for a penalty that companies

have to pay if they do not comply with the requests of
the competent authority, e.g, the submission of reports.®
More effective, however, would be applicable enforcement
mechanisms, as well as a comprehensive report to the EU
Commission on due diligence in supply chains (Smit et al.
2020).

Open questions

Even though due diligence obligations have to be imple-
mented since the beginning of 2021, there are still several
open points. The following are of particular importance:

Recognised due diligence systems and the ,white list”

The implementation of due diligence obligations requires
recognised schemes that allow supply chains to be traced,
for example by auditing and certifying the procurement
practices of smelters and refiners. The EU regulation stipu-
lates that supply chain due diligence schemes can apply for
recognition by the EU Commission. The list of recognised
schemes had not been published by the beginning of 2021.
The reason given by the Commission is that the necessary
checks could not take place due to the pandemic’.

The designated competent national authorities will be re-
sponsible to check whether companies are fulfilling their
due diligence obligations. Smelters that are located in the
EU are therefore covered by these verification requirements.
However, the due diligence obligations also apply to EU-
based companies that purchase unprocessed raw materials
from smelters and refiners outside the EU. The EU regula-
tion provides for the establishment of a so-called ,white list'
for smelters and refiners of the raw materials concerned. If
companies purchase raw materials from smelters/refiners,
it sufficiently proves fulfilment of due diligence obligations
if the latter are on this list. The criterion for inclusion in the
list will be membership in one of the recognised certification
schemes. Since their recognition by the EU is still pending,
the list of approved smelters does not yet exist either.

Accompanying measures

A prerequisite for the implementation of the due diligence
obligations are adequate proof of origin and certifications
in the countries of origin. To avoid negative impacts, such as
the exclusion of small-scale miners from the supply chain,
the EU regulation provides for accompanying measures.
As a central measure, the multi-stakeholder initiative ,Eu-
ropean Partnership for Responsible Minerals‘® (EPRM) was
launched in 2016. This initiative shall link different actors
along the respective supply chains and support projects for
responsible raw material extraction in the countries of ori-
gin. By February 2021, a total of 18 projects had been ini-
tiated in only 12 of the 27 countries on the CAHRAS list.
Out of these 12, only 8 projects have been finalised. The
example of DRC and neighbouring countries, where US im-
porters have had to demonstrate the implementation of due
diligence since 2014, points to the complexity of setting up
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transparent certification systems (Postma/Geenen 2020).
The question of who has to bear the costs for the certifica-
tions plays a significant role as well. In the case of the DRC
and its neighbouring countries, these are borne by the actors
in the small-scale mining sector, which adds a financial bur-
den to their already precarious situation. Essential for the
introduction of effective certifications — and thus for improv-
ing the governance of the extractive sector — is the intensive
cooperation with local authorities and affected stakeholders
as well as the creation of a legal framework.

Overtaken by current debates

Already at the time of adoption in 2017, the scope of the EU
regulation rightfully could be classified as extremely limited. In
the meantime, the regulation has been overtaken by debates
on comprehensive supply chain responsibility in the EU. In
spring 2020, EU Justice Commissioner Reynders committed
to a legislative initiative for 2021 on mandatory human rights
and environmental due diligence, including sanction mech-
anisms and access to legal remedies for victims of human
rights and environmental violations. In February 2021, the
Legal Affairs Committee of the European Parliament pub-
lished a report that calls on the EU Commission to formulate
a draft law that would impose due diligence requirements for
all companies and sectors, including state-owned enterpris-
es and the financial sector. It is foreseeable that until the law
enters into force, which is currently targeted for 2026, there
will still be controversial negotiations and intensive lobbying
by various actors.

Outlook: first test run

An evaluation of the EU Conflict Minerals Regulation is
planned for the beginning of 2023. As result of this evaluation
further binding measures can be added. In this respect — also
in view of the planned EU due diligence legislation — the
implementation of the EU Conflict Minerals Regulation can
be seen as a first test run to gather experience with regard to
its effectiveness and, on this basis, to readjust the regulatory
provisions. Based on this evaluation, the extension of the
scope of the regulation should be discussed: a) extending
its coverage to a larger number of raw materials, b) including
also importers of semi-finished and finished products, and
c) considering all social as well as environmental impacts
of mineral extraction. Furthermore, it will be important to
intensively cooperate with local actors to improve mining
conditions and to avoid negative effects of the regulation, as
well as to introduce effective sanctions for non-compliance
with due diligence obligations. These measures could
substantially increase transparency in the sector and help
to reduce the negative impacts of extractive industries. The
extractive sector could thus be a pioneer and an example for
the introduction of corporate responsibility in other sectors.
Along the way, there are still some unmined mountains to be
climbed.
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1 Identified by the presence of armed conflict, widespread violence or oth-
er risks of harm to people. (OECD 2016: 13).

2 https://www.cahraslistnet/cahras

3 The thresholds are listed in Annex 1 of the regulation. They can be up-
dated by the Commission every three years by means of delegated acts.

4 https://www.parlament.gv.at/ PAKT/VHG/XXVII/ME/ME_00059/imf-
name_836878.pdf

5 http://dipbtbundestag.de/dip21/brd/2019/0585-19.pdf

6 The maximum penalty payment in Austria is 726 euros, in Germany
50,000 euros.

7 The OECD is developing a methodology for the compatibility of due dili-
gence systems on behalf of the EU Commission. This is then to be laid
down in a delegated act. The following five initiatives have already been
recognised by the OECD:

RMI: http://www.responsiblemineralsinitiative.org/

ITSCI: https://www.itsci.org/

LBMA: http://www.lbma.org.uk/the-london-bullion-market

RJC: https://www.responsiblejewellery.com/

DMCC: https://www.dmcc.ae/gateway-to-trade/commodities/gold/re-
sponsible-sourcing (BDI et al. 2020)

8 https://europeanpartnership-responsibleminerals.eu/
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