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Definition

shifting political risk from investors to states
treaty-based vs. system
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Investment Policy

Aims of investment treaties: to promote FDI and to protect
FDI
Policy measures: depolitication of investor-state conflicts
and liberalisation of investment regimes
Raises questions of efficiency and legitimacy.
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Efficiency

Empirical results imply that the argument that IIAs are
crucial – or even important – to attract FDI is no longer
persuasive and thus does not justify upholding the current
system or making minor adaptations only.
"While some contentious issues, such as arbitrator’s
conflicts of interest, consistency of outcomes,
transparency, and cost, can be addressed, the
fundamental issue of legitimacy remains." (R. Geiger 2014)
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Economic Legitimacy

hold-up problem is not a serious issue between countries
like the US and the EU
ISDS distorts competition
large transaction costs for Multinationals
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Political Legitimacy

"Is there value in privatizing justice for the sole benefit of
foreign investors when treaty partners have well-developed
legal systems and independent judiciaries?" (R. Geiger
2014)
a principle that has been developed for investments in
fragile states is tacitly transferred to investments in highly
developed countries
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Legal Legitimacy

"(t)raditional international law requires the exhaustion of
remedies in the local courts before a claim may be
presented on the international plane." (Schreuer)
"Art. 26 of the ICSID Convention indicates that the
exhaustion of local remedies is not required, as a rule,
before investor-state arbitration may be initiated."
(Schreuer)
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Legal Legitimacy cont’d

When are states liable for regulatory change that hurts the
profitability or value of an investment?
"that investment treaties – as they are being used by
investors and applied by some tribunals – are not merely
instruments to protect foreign investors against outrageous
and discriminatory conduct by host states, but to expand
the rights that investors have, and to do so in a way that
shifts the risk of regulatory change from the investor to the
government." (Johnson and Volkov, 2014)
"arbitral tribunals interpreting and applying investment
treaties . . . are issuing decisions that override those
domestic choices."
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Conclusion

The system has not delivered.
pseudo discussion

9 / 9



Conclusion

The system has not delivered.
pseudo discussion

9 / 9


