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The expert workshop on the 24th of April was attended by 
almost 40 participants. The topic proved to be very time-
ly: representatives from different Austrian and foreign min-
istries, from the chamber of commerce, chamber of labor, 
universities, trade unions and NGOs attended the workshop. 

In the first part of the workshop, a detailed overview of cur-
rent trends in FDI and ISDS was given. Subsequently an 
overview about current Austrian BITs and some evidence 
about the relationship between FDI-promotion and BITs was 
presented. In the second part, the participants discussed 
several ISDS cases and lessons that can be drawn for the 
debate about ISDS and for the formulation of Investment 
Treaties. 
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Several countries such as Nigeria, Slovakia, Columbia, Bot-
swana etc. have reformulated or are currently re-formulating 
their Model-BITs with the aim to strengthen its sustainable 
development dimension, to reduce risks and to balance 

rights and obligations of investors. Changes introduced in-
clude a narrow definition of investment and investor, detailed 
clauses on fair and equitable treatment or indirect expropria-
tion, a limitation of the application of the BIT to the post-es-
tablishment phase, exclusion of the most sensitive sectors 
and matters, the exclusion of treaty shopping via the Most 
Favoured Nation clause. The new model BITs also aim to 
balance rights and obligations of states and investors, e.g. 
introducing a general obligation for investors to comply with 
the host state law, failure to which may lead to loss of pro-
tection under BIT. In some models, the investor is obliged to 
seek a remedy in domestic courts of the home state before 
having access to ISDS. 

The examples given during the workshop from Nigeria and 
Slovakia of their efforts to revise their current model BITs 
were very important contributions for the debate and showed 
that progress towards a more balanced approach is possible. 
Even though the participants had very different backgrounds 
and represented different interests, there was a broad 
agreement that the current ISDS-system needs substantial 
changes in order to grant necessary public policy space and 
to reduce risks for taxpayers. 
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Does the case for Austria’s support for an inves-
tor-state arbitration clause in the TTIP add up? What 
Austria can learn from existing cases.

Mahnaz Malik, Barrister and Arbitrator, 20 Essex Street

Austria should carefully weigh the pros and cons of support-
ing the inclusion of an investor-state arbitration provision in 
the TTIP. Whilst investor-state arbitration might be a neces-
sity in a context where the underlying court systems are not 
up to the task, it is difficult to understand why US investors 
cannot resolve their disputes with the Austrian Government 
in Austrian courts or vice versa.  At first blush, one might be 
led to assume that the need for an investor-state clause in 
the TTIP is really meant to cater to the comparatively less 
developed court systems in some of the newer European 
member states. This may lead Austrians to believe that they 
do not need to worry about investors using the investor-state 
dispute settlement mechanism.  

The recent investor-state arbitration claims against Germany 
and Belgium, both of whom have state of the art court sys-
tems, suggests investors will opt for the investor-state arbi-
tration mechanism against states, avoiding the local courts, if 
they find the former to be more advantageous.

In one such case, a Swedish energy company, Vattenfall, 
planned to construct and operate a coal-fired power plant 
in Hamburg, but local opposition cited its impacts on both 
climate change and the Elbe River.1 According to Vattenfall, 
this contributed to delays in the issue of required permits for 
emissions control and water use and to the eventual denial 
of a water use permit. After litigation in domestic courts, the 
permits were issued to Vattenfall with restrictions. Vatten-
fall then notified Germany of its intent to arbitrate the dis-
pute under the ECT, seeking €1.4 billion in compensation. 
Germany and Vattenfall settled the case in August 2010 by 
an agreement, among other things, under which reportedly 
Germany would (1) issue permits required for the plant to 
proceed and (2) relieve Vattenfall of earlier commitments to 
the Hamburg government that aimed to reduce the plant’s 
environmental impact on the Elbe River.

Recently, what is being dubbed as Vattenfall II, the same 
company (Vattenfall) has sought investor-state arbitration 
challenging Germany’s nuclear phase-out policy.2 While oth-
er energy companies have submitted the same dispute to 
the German court, Vattenfall has opted for investor-state ar-
bitration.

1 Vattenfall AB, Vattenfall Europe AG, Vattenfall Europe Generation AG v. 
Federal Republic of Germany (ICSID Case No. ARB/09/6),

2 Vattenfall AB and others v. Federal Republic of Germany, ICSID Case 
No. ARB/12/12

Belgium is also facing a claim by Chinese investors that are 
challenging the bail-out of Fortis Bank. In 2012, a Chinese 
insurance company, claiming that it held interests in Fortis 
Bank, sought compensation for losses on its investment and 
alleged that Belgium’s 2008 financial restructuring violated 
the applicable BIT.3 Similar claims have been launched or 
mooted in respect of measures taken by Greece and Cyprus 
as a result of the financial crisis.  

Other developed countries, such as Australia, have also 
found itself facing a highly unusual investor-state arbitration 
claim pursuant to a bilateral investment treaty (BIT).

Phillips Morris, major tobacco brand owners, have com-
menced a BIT claim against the “plain packaging” laws for 
cigarettes in Australia. Australia introduced its recent law on 
this issue explicitly for purposes of protecting public health.  
Nonetheless, in its claim that public interest regulation con-
flicted with private investor rights, Phillip Morris alleges that 
these laws, restricting the use of cigarette branding on cig-
arette packaging, breach the applicable BIT, including the 
expropriation provision.4 

Following Phillip Morris‘ investor-state arbitration claim 
against the Australian government, the Australian govern-
ment considered changing its policy towards investor-state 
arbitration, declaring that it would discontinue the practice of 
seeking inclusion of investor state dispute settlement provi-
sions in trade agreements. It appears, however, that the new 
Government in Australia may be reconsidering this position. 

Germany – long the most ardent supporter of investor-state 
arbitration and the country with the largest number of Bilat-
eral Investment Treaties, is also showing signs of changing 
its policy, by now pushing for the exclusion of dispute set-
tlement provisions from the EU-US Trade and Investment 
Partnership (TTIP).5 

In the above context, where other countries are considering 
the costs and benefits of investor-state arbitration in their 
treaties, the possibility of such a mechanism in TTIP requires 
Austria to think carefully about its position on the inclusion 
of investor-state arbitration in the TTIP.

3 Ping An Life Insurance Co. of China v. Belgium, ICSID Case No. 
ARB/12/29

4 See: Philip Morris Asia Ltd. v. Australia, PCA Case No. 2012-12 (UNCI-
TRAL) (Hong Kong-Australia BIT)

5 See: Shawn Donnan and Stefan Wagstyl, Transatlantic Trade Talks Hit 
German Snag, Financial Times, March 14, 2014 at http://www.ft.com/
intl/cms/s/0/cc5c4860-ab9d-11e3-90af-00144feab7de.html#axz-
z34odDo8P5. 
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Are BITs the right approach to promote FDI?

Christian Bellak, economics department of WU Vienna 

Let me make two remarks which I think are important, for 
a start: First, investment treaties have the purpose of shift-
ing the political risk of foreign direct investment from the 
investor to the state. This raises questions of efficiency and 
legitimacy of such treaties. Second, the current discussion 
often uses the expression of a “treaty-based system”. This is 
a contradiction in itself, as treaty-based means that there is 
no such thing as a “system”. So, for want of a better expres-
sion, I prefer to use the expression “non-system”.

OK, let me make a few points, why I think the developments 
around investment arbitration in general – and TTIP in par-
ticular – are not moving in the right direction. For this task, it is 
useful to look at the goals of investment treaties. These are: 
to promote FDI and to protect FDI via two means, namely 
the de-politization of investor-state conflicts and the liberali-
sation of investment regimes. While depolitication of conflict 
cases has worked only to a very limited extent, as many cas-
es have been settled on the basis of direct and indirect polit-
ical pressure, liberalisation seems to break through globally 
with TTIP and other agreements.

The first goal is to promote FDI, so it is about the efficiency 
of the non-system.

Do investment treaties raise Foreign Direct Investment?  
I looked at 40 empirical studies and none of the effects is 
highly significant, once we correct their results for publication 
bias; the derived effects so far are overwhelmingly short-run 
effects; and the most precise effects are around zero, mean-
ing that there is no or very little effect. The implication of the 
empirical results summarized here is that the argument that 
IIAs are crucial – or even important – to attract FDI is no 
longer persuasive and thus does not justify upholding the 
current system or making minor adaptations only. 

And even if there would be a positive effect of investment 
treaties on FDI – which as I explained is not the case –, 
we need to look at the second goal of investment treaties, 
namely the aim to protect FDI. At first glance, judging from 
the number of arbitral cases, the aim to protect FDI has 
been reached as far as the treaties are actually used to fight 
against alleged breaches of the treaties. Nevertheless, the 
non-system is far from being satisfactory. In the words of 
Rainer Geiger on the current TTIP negotiations: “While some 
contentious issues, such as arbitrator’s conflicts of interest, 
consistency of outcomes, transparency, and cost, can be ad-
dressed, the fundamental issue of legitimacy remains.” 

Legitimacy has three dimensions, an economic dimension, a 
political dimension and a legal dimension.

From an economic point of view, the hold-up problem, which 
is the main legitimization of public intervention in the form of 

investment agreements, cannot be assumed to be a serious 
issue between countries like the US and the EU. Moreover, 
while EU competition policy aims at creating a level playing 
field, investment treaties which include ISDS introduce a dis-
criminatory element in competition between domestic and 
foreign investors. While it is true that domestic investors may 
circumvent this by investing elsewhere, it is a fact that both 
issues lead to a distortion of allocative efficiency. 

Lastly, the current non-system is not even very advantageous 
for the Multinationals themselves, as it is fragmented, incon-
sistent and offers the potential for a lot of legal incoherence 
and thus creates large transaction costs for firms as well. 
So, really, the only explanation I can come up with, why Mul-
tinationals defend the system with sometimes horrendous 
arguments is that they use provisions in investment treaties, 
and more specifically the FET, against the right to regulate.

From a political point of view, I tend to agree with Reiner 
Geiger, who said last week and I quote again: “Is there value 
in privatizing justice for the sole benefit of foreign investors 
when treaty partners have well-developed legal systems and 
independent judiciaries?”. So, insisting for example on ISDS, 
the EU signals the US that we do not trust their legal system 
(and vice versa) – at least when it comes to Multinationals. 
So, on the basis of vested interests of a small and power-
ful set of private actors, but lacking a specific reasoning, a 
principle that has been developed for investments in fragile 
states is tacitly transferred to investments in highly devel-
oped countries. 

Concerning the legitimacy from a legal point of view, let me 
stress two points: exhaustion of local remedies and state li-
ability. 

First, I would just like to mention that virtually every aspect 
which is regulated in bilateral or regional investment treaties 
can also be brought before a domestic court – and the coun-
tries where it cannot receive very little FDI. A claim brought 
before Investor State Arbitration must always allege the 
breach of a treaty provision, be it expropriation, fair and equi-
table treatment or relative standards like national treatment 
or most favored nation treatment. Local courts would then 
have to apply international law. 

This is an important issue, as Professor Schreuer stated in 
the Encyclopedia of Public International law, because „(t)ra-
ditional international law requires the exhaustion of remedies 
in the local courts before a claim may be presented on the 
international plane.” But again, we have a special treatment 
of Multinationals here, as “Art. 26 of the ICSID Convention in-
dicates that the exhaustion of local remedies is not required, 
as a rule, before investor-state arbitration may be initiated.” Is 
this legitimate? On what grounds? Is there a way out? 

Yes, as “(s)tates may condition their consent to arbitration 
on the prior exhaustion of local remedies; in practice this 
is hardly ever done. BITs and other treaties providing for 
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investor-State arbitration have been interpreted as not re-
quiring the exhaustion of local remedies also in non-ICSID 
arbitration.” (See Christoph Schreuer, Investment Disputes, 
in: Encyclopedia of Public International Law (EPIL), Rudolf 
Bernhardt (Ed.) Amsterdam/New York/Oxford).

I leave the normative question whether exhaustion of local 
remedies should be required in new investment treaties for 
the discussion.

Second, let me mention a recent article in the American Re-
view of International Arbitration on the question of “when 
are states liable for regulatory change that hurts the profita-
bility or value of an investment?” On the basis of a compar-
ison of domestic US law and international investment law, 
the authors concludes “that investment treaties – as they are 
being used by investors and applied by some tribunals – are 
not merely instruments to protect foreign investors against 
outrageous and discriminatory conduct by host states, but to 
expand the rights that investors have, and to do so in a way 
that shifts the risk of regulatory change from the investor to 
the government.” (Johnson and Volkov, 2014) In a nutshell, 
they conclude that “arbitral tribunals interpreting and apply-
ing investment treaties … are issuing decisions that over-
ride those domestic choices.“. Now: There is nothing special 
about tensions or clashes of international law with domestic 
law or EU law, as recent publications have demonstrated. 
But when these clashes arise out of the judiciary of ad hoc 
tribunals, I find this particularly troubling, because this shift 
in the argument by arbitration tribunals has not taken refer-
ence to sources of customary international law. So, again a 
question for discussion: Do we really want arbitral decisions 
to override domestic choices?

I conclude that the system has not delivered, neither from 
a legal, nor from a political or economic point of view. So I 
would seriously question the statement in the factsheet is-
sued by the European Commission in November last year, 
namely that “investment protection provisions, including in-
vestor-state dispute settlement … have generally worked 
well.” 

Last sentence: What we need is a shift towards a coherent 
system of investment protection, which addresses the issues 
of legitimacy and efficiency. So far, little progress has been 
made and these fundamental issues are hardly discussed, 
rather, a pseudo discussion about issues like transparency, 
costs etc. is launched. So I am grateful that we have the op-
portunity today to dig a little deeper.

But I leave it there, thank you very much for your attention.

ISDS & Policy Space

Ursula Kriebaum, University of Vienna

I have been asked to introduce some cases that deal with 
legislative measures of a general nature and have chosen 
three that relate to environmental or health concerns.

One general introductory remark: State regulation is one of 
the prime functions of a State and under international invest-
ment law. A State cannot be forced to take back legislative 
measures. In case of a violation of investment law a State will 
always have a choice between a specific performance and 
compensation.

Two provisions, typically included in investment protection 
treaties, are of particular interest for a discussion on the right 
to regulate and the policy space States enjoy in changing 
their regulatory framework: the expropriation standard and 
the clause requiring fair and equitable treatment of invest-
ments in such treaties.

One factor which often has triggered the finding of a vio-
lation of investors rights are specific promises made to an 
investor by a State party that it subsequently frustrated. An-
other factor which will often lead to a finding of a violation of 
investment protection standards is discrimination. The cases 
now presented are neither based on specific promises nor 
did discrimination occur. 

Furthermore, only those aspects of the cases that concern 
general measures adopted by States in the context of envi-
ronmental regulation are presented in the following.

1. Maffenzini v. Spain

The first case Maffenzini v. Spain is an example of a case 
where the environmental legislation was already in place 
when the investor made his investment. It concerned an Ar-
gentinean investor in Spain. The dispute involved a chemical 
product joint venture with a Spanish publicly owned entity. 
The investor complained about the treatment he received 
when he wanted to withdraw from the project. One of the 
complaints concerned the costs that resulted from an En-
vironmental Impact Assessment (EIA) procedure. Claimant 
contended that Spain was responsible for additional costs 
resulting from the EIA since the joint venture was pressured 
to make the investment before the EIA was finalized and 
then ran into extra costs.

The tribunal said the following concerning the EIA:

67. The tribunal has carefully examined these contentions, 
since the Environmental Impact Assessment procedure 
is basic for the adequate protection of the environment 
and the application of appropriate preventive measures. 
This is true, not only under Spanish and EEC law, but also 
increasingly so under international law.”
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It found that there was no doubt that the project required an 
EIA and that the investor was aware of this fact. It therefore 
dismissed the Claimant’s claim relating to the EIA. It further 
observed in another context that 

“investment treaties are not insurance policies against 
bad business judgments … they cannot be deemed to 
relieve investors of the business risks inherent in any in-
vestment.”

The case shows clearly that enforcement of environmental 
legislation which is in place at the time of the investment 
and which has to be observed by investors does not lead to 
treaty violations.

2. Methanex v. United States

The second case I chose can be considered as turning point 
concerning the case law on indirect expropriation.

Traditionally, an expropriation must meet four requirements 
in order to be legal:

1. Public purpose

2. Non-discrimination

3. Due process

4. Compensation

This is generally accepted, and also reflected in nearly all in-
vestment treaties. The most important condition is compen-
sation. It is common ground that expropriations can be direct 
or indirect. The critical issue is which measures constitute 
indirect expropriations.

Legitimate regulation or the right to regulate have been the 
object of considerable debate. It is impossible to compen-
sate a foreign investor for every measure taken by the host 
State that has some adverse effect, however minimal, on its 
business operation. Such a requirement would severely im-
pair the State in its sovereign functions.  

On the other hand, the fact that a regulatory measure serves 
some legitimate public purpose cannot automatically lead to 
the conclusion that no expropriation has occurred and that 
hence no compensation is due.

It is generally accepted by tribunals that one can speak of 
an expropriation only if there is a total or at least substan-
tial deprivation of an investment. In many cases legitimate 
regulation will not lead to a substantial deprivation of all or 
most of the benefits of the investment for a substantial pe-
riod of time. In such cases tribunals deny the existence of 
an expropriation for lack of sufficient severity. Only in little 
more than a dozen cases tribunals have found an indirect 
expropriation. None of them concerned general regulation 
by the host State.

Tribunals that had to decide on the existence of indirect ex-
propriations have grappled with the distinction between reg-
ulatory expropriation and legitimate regulation in a number 
of cases. Methanex v. United States adopted an approach 
that in the meantime has found its way into US and Cana-
dian investment protection treaties adopted after 2004, the 
Austrian Model BIT as well as the draft text of CETA and 
proposals for a TTIP expropriation provision.

In Methanex v. United States, a Canadian marketer and dis-
tributor of methanol submitted a claim to arbitration concern-
ing a California ban on the use or sale in California of the 
gasoline additive MTBE. Methanol is an ingredient used to 
manufacture MTBE.

Methanex claimed that the regulations banning MTBE ex-
propriated parts of its investments in the United States in 
violation of Article 1110 NAFTA, denied it fair and equitable 
treatment in accordance with international law in violation 
of Article 1105 NAFTA, and denied it national treatment 
in violation of Article 1102. Methanex claimed damages of 
$970 million. It lost the case in its entirety. The Tribunal or-
dered Methanex to pay the United States its legal costs in 
the amount of approximately $ 4 million.

The award in Methanex was based on the NAFTA expropria-
tion provision. Article 1110 NAFTA is a classic expropriation 
provision covering indirect expropriation. But it does not con-
tain any definition of indirect expropriation.

The award was rendered in August 2005 at a time when the 
US had already redefined the scope of protection under the 
expropriation clause in its Model BIT which was from 2004. 
In this Model BIT the US had adopted a definition of indirect 
expropriation modelled after US Supreme Court case-law on 
takings.

The Tribunal incorporated the method used by the US Su-
preme Court for the purpose of establishing the existence of 
an expropriation. The relevant factors when deciding on the 
existence of an expropriation are: the economic impact of a 
measure, the interference with investment backed expecta-
tions and the character of the governmental action.

Furthermore the definition on indirect expropriation in the US 
Model BIT 2004 included a specific exception on regulatory 
measures.

The Methanex tribunal applied this test to the facts of the 
case, although it is not explicitly included in the NAFTA pro-
vision on expropriation. It held that: 

as a matter of general international law, a non-discrimina-
tory regulation for a public purpose, which is enacted in 
accordance with due process and, which affects, inter ali-
os, a foreign investor or investment is not deemed expro-
priatory and compensable unless specific commitments 
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had been given by the regulating government to the 
then putative foreign investor contemplating investment 
that the government would refrain from such regulation. 
(MethanexCorp. v. USA, (NAFTA), Final Award, 3 August 
2005, Part IV – Chapter D- Page 4, para. 7)

The California ban was a non-discriminatory regulation for a 
public purpose (safety of drinking water). Since there were 
no specific commitments to the investor by the government 
that no such ban would be introduced, the Tribunal found 
that no expropriation had occurred.

Three of the criteria (public interest, non-discrimination, due 
process) traditionally used to decide on the legality of an 
expropriation were additionally used to decide whether an 
expropriation occurred at all. 

According to this method, measures adopted in the public 
interest will only exceptionally be considered indirect expro-
priations. Therefore, a finding of a compensable expropria-
tion triggered by a regulatory measure would become almost 
impossible. The foreign investors will have to bear the eco-
nomic burden of nearly every realization of a public interest 
through regulatory measures.

3. Glamis Gold v. US

The third case I want to introduce to you is Glamis Gold v. 
US, again based on the NAFTA.

Glamis Gold is a Canadian-based mining company. It had 
sought permission to develop a mining site in California us-
ing open pit mining.

While the permission process was under way, California had 
adopted more stringent standards for mining. These stand-
ards were to apply to other possible mines as well as to the 
Glamis project. Glamis was the first company subject to 
these new standards. The new regulation impacted the level 
of profits that could be anticipated if Glamis was to proceed 
with the project. 

Glamis alleged that the adoption of the new standards pre-
vented the type of mining that previously had been allowed 
in California. This, in their view, would breach the fair and 
equitable treatment standard of Article 1105 NAFTA and the 
obligation not to take measures tantamount to expropriation 
without paying compensation in accordance with article 
1110 NAFTA.

The Tribunal denied the expropriation claim. It held that two 
elements were required to determine whether an expropria-
tion had taken place. 

First: a significant economic impact, the existence of which it 
denied. It found that a diminishment of profit of approximate-
ly 55-59 % did not constitute an expropriation. 

Second: the measure must be expropriatory in nature as op-
posed to regulatory. 

Since the tribunal already denied the severity of the meas-
ure, it did not have to inquire the second criterion.

On the fair and equitable treatment standard the Tribunal’s 
ruling is also significantly narrower than many earlier ones. 
The Tribunal said that in the context of Article 1105 NAFTA 
a breach of fair and equitable treatment would require a suf-
ficiently egregious or shocking act, such as

A gross denial of justice, manifest arbitrariness, blatant 
unfairness, a complete lack of due process, evident dis-
crimination, or a manifest lack of reasons … or the cre-
ation by the State of objective expectations in order to 
induce investment and the subsequent repudiation of 
those expectations.

Since the State had not made any objective commitments to 
induce the investment, the Tribunal denied a breach of fair 
and equitable treatment.

I would like to conclude on fair and equitable treatment by 
mentioning that in recent years Tribunals have generally 
moved towards a more reserved approach concerning the 
preservation of legal stability and the protection of the inves-
tor’s legitimate expectations. They have adopted a more cau-
tious approach concerning the fair and equitable treatment 
standard and the right to regulate. In other words, they have 
stressed the need for States to maintain a regulatory space.

Tribunals have stated that the host State’s right to regulate 
domestic matters in the public interest has to be taken into 
consideration and that a balance between the investor’s 
rights and the host state’s public interests had to be estab-
lished. 

This is also reflected in the FET provision included in the 
CETA draft which for the first time tried to define FET in a 
treaty text.
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Austrian Bilateral Investment Treaties (BITs) – 
necessary reforms

Elisabeth Beer, Arbeiterkammer Wien

Austria currently has 62 BITs, nearly all of them contain ISDS. 
Only the BIT with China had originally a state-state-dis-
pute-settlement. The first BITs were negotiated with China 
and Malaysia mid 80’s and entered into force 1986 respec-
tively 1987. After the breakup of the Eastern Bloc Austria 
concluded bilateral investment agreements with all neigh-
bouring countries like Hungary, Czechoslovakia and Poland 
in the years 1989 to 1991. From the amount of BITs, which 
entered into force Austria was most active in the year 2001 
(8 new BITs with for example Mexico, Azerbajian, India) and 
2002 (10 new BITs with the countries Uzbekistan, Cuba, 
Slovenia, Belarus, etc.). This was also the period of upheaval 
in the socialist countries and market opening and UNCTAD 
has undertaken a policy for supporting the negotiations of 
BITs. Current situation is that Austria has concluded 12 BITs 
with EU member states, 9 with other European countries 
and 9 with African countries and 8 each with Arabian and 
Asian countries.        

Austrian BITs can be classified as ‘traditional’ investment 
treaties as they focus on investment protection. They con-
tain the core elements like compensation rights in the case 
of direct or indirect expropriation, national treatment- and 
most favoured nation treatment-clauses, fair and equitable 
treatment-clause, free transfer of funds and investor-state 
arbitration (ISDS).

In most of the traditional BITs following terms has been 
agreed: After enter into force the first treaty period is in most 
cases 10 years. After the specified time has elapsed one 
of the two parties can terminate the BIT, the notice time for 
termination is usually one year. A provision in the traditional 
BITs obliges the parties to a time period of 10 years after 
treaty termination, when the treaty still protects FDI exist-
ing at time of termination (“sunset –clause”). If neither party 
terminate the agreement, the BIT is automatically prolonged 
after the first treaty period for an undetermined period of 
time with an unilateral termination right of one year.   

The duration provision gives the parties the opportunity to 
terminate or/and renegotiate existing BITs. Countries like 
South Africa and Indonesia have seized the chance after 
negative experience with investor claims and strong public 
criticism on their BITs. South Africa has terminated all its 
BITs with EU member states, also with Austria.

The detailed analysis of the Austrian BITs shows, that most 
of the 62 BITs are in the second treaty period of an undeter-
mined term of duration and can be terminated unilateral after 
a period of one year. Different time period provisions we find 
in the BITs with Yemen (2004), Cape Verde (1993), Kuwait 
(1996), Malaysia (1987) und Oman (2008). In these cases 
the second treaty period specifies another 10 year time pe-
riod, in case of Kuwait 30 years. 

The Austrian BITs negotiated in the last years are based on 
a model BIT that was revised in 2008. The revision included 
Austrian stakeholders and was also discussed in parliament. 
The model BIT contains a not-lowering standard-clause on 
social and environmental policies. But from the point of view 
today the Austrian model BITs there is a need to question 
the investment protection politics fundamentally. The posi-
tion of the Arbeiterkammer is against ISDS and investment 
protection provisions in free trade agreements and a review 
of Austrian BITs.              
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